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Responsible investment
by charities — from the
Bishop of Oxford to
Butler Sloss and
beyond



The charity investment context

 The total value of the UK charity sector’s investments Is over £100bn
 The top 300 charities with endowments have approximately £67bn in invested assets

 949% of charities believe they have a responsiblility to invest responsibly (2021 Newton
Charity Investment Survey)
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What iIs “ethical investment”?

* The practice of investing in companies whose business Is not considered harmful to
soclety or the environment.
(Cambridge Dictionary)

e Ethical investing refers to the practice of using one's ethical principles as the primary filter
for the selection of securities investing.
(Investopedia)

e ‘Ethical investment’ describes a way of making financial investments which takes into
account the charity’s values and ethos. Trustees must exercise their investment power in
the best interests of the charity.

(Charities and investment matters: a guide for trustees (CC14))
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What about “responsible investment”?

o A strategy and practice to incorporate environmental, social and governance (ESG)
factors in investment decisions and active ownership
(UN Principles for Responsible Investment)

 An approach to investment that explicitly acknowledges the relevance to the investor of
environmental, social and governance factors, and of the long-term health and stabllity of
the market as a whole.
(Cambridge Institute for Sustainability Leadership)

* You can decide that rather than just focussing on the financial return on an investment,
your approach will also take into account your charity’s purposes and values. This IS
referred to as “responsible investment” in this guidance.

(Charities and investment matters: a guide for trustees (CC14) — draft updated guidance)
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A quick recap on charity trustees’ duties that apply to investing

e Act In the best interests of the charity (the overriding duty of charity trustees)
e Act within the charity's powers when investing
e Use your skills and knowledge in a way that is reasonable in the circumstances
e Consider how suitable any investment is for their charity — trustees must be satisfied that:
 An Investment type or class is appropriate for the charity
 The Investment within that type or class Is appropriate for the charity
e Consider the need to diversify investments
 Take advice from someone experienced in investment matters — unless you have a good
reason for not doing so
 When using an investment manager, put in place 1) a written agreement with the
manager and 2) an investment policy for the charity
 Review Investments (and your investment manager) from time to time
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Bishop of Oxford case

e Harries v Church Commissioners for England (1991)
e Starting point — seek to obtain the maximum return, consistent with commercial prudence

 But — some (rare) exceptions to this:
 Where an investment would conflict with the aims of the charity and/or where the

constitution requires it
 Where an investment would hamper the work of the charity (by alienating either

beneficiaries or supporters)
 Where trustees take a view on moral grounds — and they are satisfied no risk of

significant financial detriment
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Legal developments since 1991

* Trustee Act 2000 — investment powers/duties for trustees of charitable trusts

« Companies Act 2006 — duty for trustees of charitable companies to have regard to “the
Impact of the company’s operations on the environment”

e Charities Act 2006 — public benefit
e Charities (Protection and Social Investment) Act 2016 — power to invest socially

 Pension funds — requirement from 2019 to have a policy on ESG (environmental, social
and governance) considerations
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The Charity Commission’s stance

« CC14 and its accompanying Legal Underpinning document issued in 2011
 Confirmed that charities may invest ethically, in line with the Bishop of Oxford case

e But the guidance also stated that “ethical investment is investment in the financial sense,
and the usual duties with regard to investment apply to It”

e Lack of clear and relevant examples — and no mention of climate change
e Guidance now outdated?

A change of emphasis by the Commission?
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The Coalition and its request to the Charity Commission

e Coalition of 50 or so charity investors and other interested charities
e Sought a referral to the Charity Tribunal for an “urgent and definitive ruling”

« The Commission’s response — sympathetic but “other options might achieve a better
outcome”

F&
Co



What happened next?

e Charity Commission “programme of work” opened in early 2020

e Led to a six-week consultation and draft guidance earlier in 2021 on revised draft CC14

e Over 200 charities and advisors responded to the consultation — responses were mixed:
 Reassurance that charities can take a responsible approach to investment

o Different views about definitions
e Should the Commission encourage charities to adopt responsible investment?

e A perception that a responsible investment approach equates to lower returns?
 And a reinterpretation of the Bishop of Oxford case!
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In the meantime

e Butler-Sloss v Charity Commission
e Two charities involved in the Coalition (Ashden Trust and the Mark Leonard Trust)

* Thelir trustees sought relief and directions from the High Court as they wished to exclude
Investments that did not align with the 2016 Paris Agreement

 They had already sought the consent of the Commission, which had put the application
“on hold” in light of the revised draft guidance

 The Court disagreed with the Commission — it appeared to have a new Interpretation of
the Bishop of Oxford case, which added to the need for the iIssue to be looked at afresh
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Looking ahead

 The full case will be heard in early 2022

 What will happen next?
e A clarification/expansion of the current permissive power?
A (new?) legal duty on trustees invest responsibly?

 Arequirement for trustees to consider responsible investment as part of their
Investment policy statement?
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